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‘Restrain the Lawless Savages’: Native
Defendants in the Criminal Courts of the

North West Territories, 1878–18851

R.C. MACLEOD AND HEATHER ROLLASON

Abstract This article examines the imposition of Canadian criminal Law on the native
population of the North West Territories 1878-1885. In spite of severe deprivation as
a result of the difficulties of adjusting to an agricultural economy, the crime rate among
the native population was strikingly low. With the single exception of livestock theft,
native crime rates were less than 20% of those of whites. The authors conclude that
the Canadian authorities adopted a cautious and selective approach to introducing
criminal sanctions. Native dispute settlement institutions remained viable and
individuals were able to choose which system best suited their circumstances.

*  *  *  *  *

Three decades ago the Canadian Corrections Association first drew
attention to the fact that native people were seriously over-represented
in the prison population.2 Since that time the situation has become
steadily worse and there have been dozens of studies aimed at
explaining and rectifying the problem.3 Depending on how the native
population is defined and whether or not provincial prisons are
included as well as federal ones, it is estimated that natives are three
to six times as likely to be incarcerated as whites.4 Most studies of
native over-representation in the prisons adopt, explicitly or implicitly,
a conflict perspective; laws are made and the institutions of criminal
justice created and administered by the Canadian government with
no participation whatever from the native population. The
understandable reaction on the part of the native people to this
imposition is resistance reflected in higher prosecution and conviction
rates.

The studies rarely pay much attention to the historical dimension
of the problem and when they do, they usually extend the approach
back in time, often assuming that the situation has been essentially
the same since the arrival of the Europeans. Conflict theory would
appear to predict that native-white cultural differences would be
most obvious and strongly felt at the time when Canadian institutions
were first imposed and therefore native crime rates should be
correspondingly high.5 Simply put, our findings indicate that exactly
the opposite was the case; natives in the North West Territories were
dramatically under-represented in the prisons. It is our opinion that
a social control approach best fits the facts. The outstanding feature
of life on the Canadian prairies before 1870 was the absence of any
central political authority which, on the one hand, made family and
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band the most important controls on individual behavior. On the
other hand, the lack of central authority permitted a very high level
of violence among native bands. The introduction of Canadian law
brought an abrupt end to these external hostilities without immediately
altering the effective internal conflict-resolution mechanisms of the
bands.6 Eventually the debilitating environment of the reserves and
the unrelenting assault on cultural practices by government agents
and missionaries would sap the authority of traditional institutions.
But in the short run, freed from external threats the bands appear to
have experimented with new modes of conflict resolution to
accommodate their rapidly changing circumstances. They remained
remarkably law-abiding under conditions of severe economic and
cultural stress. This would tend to support Travis Hirschi's theory
that these factors operate only indirectly through the family.7

It is perhaps not surprising that criminologists and legal scholars
studying native prison populations should make the assumptions
they do about the past since much of the recent historical literature
on native-white relations in Canada paints a similar picture. That the
original peoples who occupied North America before the arrival of
Europeans had their own systems of law is now axiomatic.8 The now
standard historical interpretation is that the French and British
arrived and imposed their laws, displacing those of First Nations. The
natives attempted to resist but were eventually compelled to conform
to the new legal regime. Something very much along the lines of this
model seems to have happened in the case of the French and the
Huron.9 Native peoples in British Columbia in the 19th century put
up a less determined and prolonged, but still significant, resistance.10

In other areas where the Canadian government attempted to stamp
out native cultural practices such as the sun dance or the potlatch,
resistance was widespread and prolonged. The same is true for the
efforts of the church-controlled residential schools to eliminate
native languages and religious practices. Our study suggests that the
imposition of Canadian criminal law did not provoke the same kind
of resistance.

During the mid to late nineteenth century in the Canadian North
West, judges, policemen, newspaper editors, and writers of letters to
the editor talked constantly in terms of 'restraining the lawless
savages,' and teaching them Canadian law. The reality was far from
the rhetoric. The government managed to introduce some forms of
Canadian law to natives, but not in such a way as to replace all native
dispute resolution mechanisms. In fact, the kind of law the Canadian
state was most concerned to introduce had no counterpart in native
society before 1870. The government attempted to superimpose a
new layer of law, which prohibited inter-band warfare and horse
raiding, upon the existing structures of native modes of conflict
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resolution. Below that level another layer of Canadian law operated
to resolve less serious disputes between natives and whites or
between natives of different bands. To a large degree natives could
choose to make use of the new legal structure or continue to rely on
the old.

The significance of this study lies in its ability to demonstrate two
points. First, current assumptions about the high frequency of native
criminal involvement with the Euro-Canadian legal system do not
cohere with the quantitative evidence used in this study. Second, the
qualitative evidence suggests that the nature of native interaction
with the Euro-Canadian legal system did not occur in the way that
prevailing ideas assume. Natives were not simply the passive recipients
of a repressive and culturally destructive system; indeed, it appears
that natives employed the Euro-Canadian legal system for their own
uses, including the resolution of inter-band and familial conflicts.
Clearly, during the late nineteenth century in the Canadian North
West, natives utilized the Euro-Canadian legal system in different
ways than the Canadian government intended.

Upon acquiring the Hudson's Bay Company's (hereafter HBC)
territories in 1870, the Canadian government made extending
Canadian legal institutions to the region a high priority. Theoretically,
some form of English law was assumed to have existed in the North
West Territories, as the region was now called, since 1670.11 In
practice, the HBC hardly ever attempted to exercise its paper
authority except within the walls of its posts and, after 1815, in the
Red River settlement, a small area in what is now southern Manitoba.12

Prime Minister John A. Macdonald was determined to change this
situation because he feared that without firm intervention, native-
white conflict would escalate into ruinously expensive warfare. In
1873, therefore, Parliament passed legislation extending most of
Canadian criminal law to the North West Territories (or NWT) and
made provision for a court system and a police force.13 These
institutions were the centrepiece of Prime Minister Macdonald's
strategy for avoiding the kind of conflict going on in the American
west.14 Their introduction meant that Canadian law would be imposed
on the native population of the prairies much more quickly and
systematically than had been the case anywhere else in the country
(or anywhere in North America, for that matter).

After the passage of the 1873 legislation, another four years were
necessary to create a fully functioning criminal justice system. By
1877 there were about 300 police, known as the North West Mounted
Police (hereafter NWMP), stationed throughout the area. The
Commissioner and Assistant Commissioner of the NWMP were ex
officio stipendiary magistrates, while the six superintendents and
twelve inspectors were all appointed justices of the peace.15 There
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were three civilian stipendiary magistrates (although one, James F.
Macleod, was a former Commissioner of the Mounted Police). Justices
of the Peace, whether they were NWMP officers or one of the growing
number of civilian appointments, dealt with minor cases summarily.
Stipendiary magistrates could hand out sentences up to seven years;
more serious cases required the addition of a Justice of the Peace and
a six-man jury.16 Two of the three judicial districts of the NWT, Bow
River and Qu'Appelle, corresponded roughly to the southern parts of
what are now Alberta and Saskatchewan respectively. The third
district, Saskatchewan, theoretically stretched all the way to the
Arctic Ocean. In this period, however, its effective jurisdiction was
confined to the North Saskatchewan River valley from Edmonton to
Prince Albert.

By the 1870s, the native population of this part of the North West
Territories in the 1870s had been engaged in the fur trade for almost
a century. The Cree and Assiniboine had the closest ties to the HBC,
acting as hunters and food suppliers to the posts as well as trading
furs. The Blackfoot speaking peoples – the Siksika, Kainah, Peigan
and their allies, the Athapaskan speaking Sarcee – traded on a less
regular basis and occasionally even attacked company posts.17 All the
northern plains peoples were band societies, that is the basic social
and political unit was the band, not the larger linguistic and cultural
tribe. Bands were extended family groupings of from 50 to about 300.
Their size and composition varied in response to a number of factors;
food supply being the most important. Bands dispersed into smaller
groups during winters and other times of scarcity, and coalesced into
larger units when food was abundant. Favourable conditions existed
during most summers, allowing larger groups, some numbering
more than a thousand, to gather for brief periods. As with band size,
leadership in band societies was not fixed. Although strong and
competent leaders attracted larger numbers of adherents, a leader
could not dictate to the band. When band members disagreed on a
course of action, dissenting members could leave and try to form their
own band, attracting other refugees and wayfarers often through
intermarriage.18 In fact, for plains native groups, the fissioning of
bands remained the principal means of settling major internal
conflicts until the commencement of the reservation period in the
1870s.

The establishment of legal institutions coincided with the negotiation
of treaties and the beginning of the reserve system. All the natives in
the study area were included in Treaties 4, 6 and 7, signed between
1874 and 1877. Once the treaties were signed, bands could select
their reserves and settle on them. The treaties did not set a timetable
for this process but economic forces drove most bands to move onto
their reserves in the 1870s, although a few held out until 1885.
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Buffalo stocks had been declining steadily since the 1850s and by the
time the treaties were signed, most native leaders saw agriculture as
the only realistic alternative to starvation. As Sarah Carter has
shown, in this period Cree chiefs in the Treaty 4 and Treaty 6 areas
were putting pressure on the government to provide them with
assistance in learning how to farm.19 There were successes but for
many bands the late 1870s and early 1880s were years of severe
deprivation and occasional starvation.

The Canadian government's plan to populate the prairies with
settlers failed to generate much momentum before 1885, mainly
because of delays in the construction of the Canadian Pacific
Railway. Most of the settlement in the 1870s was in the North
Saskatchewan River valley, an area that had been identified as
having the best agricultural potential as well as being the planned
route for the pacific railway. Once railway construction began in 1881
and the route was moved to the south, some sizable communities
began to appear in that part of the region. Up to 1885, however, only
thousands of settlers had made their way west where the government
had expected tens, perhaps even hundreds of thousands.

The prospects for studying the integration of the native peoples into
the criminal justice system are unusually good because of the nature
of the records available for the NWT in the late nineteenth century.
The primary research material consists of three categories of historical
documents: NWMP returns of criminal court cases, articles on
criminal activities in four regional newspapers, and the yearly
summaries of activities submitted by Indian agents to the Canadian
government. Starting in 1878 the NWMP began publishing returns of
cases tried in the North West Territories as appendices to their
annual reports. The form of the returns provides a lot of information
about each case, including, most critically, the ability to distinguish
native from non-native defendants. (See Appendix I for a sample of
the returns.) Using the returns we created a data base with a
minimum of nine items of information for each case.20 The regular
decennial census of 1881 provided population figures for the region
near the start of our period while a special census of the North West
Territories carried out in late 1884 and early 1885 did the same for
the end. Thus we have a very accurate baseline for comparing crime
rates among natives and non-natives for the period 1878 to early
1885. The non-native population was growing steadily during these
years. At the start of the study period there were three times as many
natives; by the time of the 1885 special census non-natives made up
58.3% of the population, natives 41.7%.21 On the average for the
period the numbers of each group are equal.

The Mounted Police returns include about 1400 cases between
1878 and early 1885 (February 28, 1885, was chosen as the cut-off
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Appendix I. Sample of NWMP Returns.

date to avoid contaminating the data with the quasi-political
prosecutions that resulted from the North West Rebellion). As well,
in order to limit the type of native involvement with the courts to
criminal cases, we deleted the 188 civil cases that were mixed in with
the returns. To check the completeness of the reporting of criminal
cases in the Mounted Police returns, we searched through the local
newspapers for references to criminal activity.

Four newspapers were published in the North West Territories
before 1885; the Saskatchewan Herald (Battleford), the Edmonton
Bulletin, the Calgary Herald, and the Ft. Macleod Gazette. All the
papers reported every sitting of the courts, often printing verbatim
transcripts of trials for quite minor offenses. Our comparison revealed
that the police returns were reasonably complete; only 83 cases
appeared in the newspaper that were not listed in the NWMP reports.
We added these to the data base, giving a final total of 1355 cases. We
are confident that this number is close to the total of all criminal cases
tried in the NWT in this period. The North West Territories was a small
society with an active and independent press. Had the police and the
courts ignored native crime, it surely would have caused comment.
The only serious possibility of a sizable number of unreported crimes
is if they took place on the reserves and were either handled by
traditional native practices or by the agents. The Indian Affairs
department's Annual Reports show little evidence of either, but future
research will involve examining the more detailed agency reports to
see if they contain references to crimes that were deleted from the
published documents.
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While the newspapers provided a method to check the reliability
of the NWMP recording of criminal cases, their usefulness as sources
manifested itself in other significant ways. A qualitative analysis of
the newspaper reports helped to gauge local perspectives on native-
white relations and to obtain detailed descriptions of criminal cases.
The newspaper articles provided the context for cases that was
necessarily missing from the data in the NWMP returns. We conducted
a qualitative analysis of newspaper reports on crime which clearly
demonstrated the difference between popular perceptions of crime
rates as reported in the newspapers, and the reality of crime rates
as reported in the NWMP data (and for that matter in the papers
themselves). For example, readers of the Macleod Gazette would
undoubtedly conclude that natives figured prominently in criminal
activity. Between 1 July, 1882 and 7 February, 1885, the paper
contained a total of 91 references to criminal activities (46 white, 41
Native, four other or unknown). A more startling picture is created
when the articles are separated into two categories, court case
proceedings (generally two to four lines per case) and general interest
articles (ranging from one paragraph to a few pages). There were
eight court case proceedings referring to natives and 27 for whites,
whereas natives figured in 33 general interest articles compared to
only 19 for whites. Clearly, natives would have appeared to be a
major source of criminal activity, if not the major source, when, as
will be described below, their crime rate was much lower than that
of whites.

The third set of primary sources we examined were the Department
of Indian Affairs Annual Reports. Here we hoped to find additional
context and explanations for the NWMP data. While it is wise to be
aware of the partisan nature of the Annual Reports, they can still be
valuable sources of information about the situation in the Northwest.
For example, Indian agents link unfavourable climatic conditions
with the poor crop production on reserves.22 In addition to chronicling
the decline of the buffalo herds, the Reports are also full of agents'
statements attesting to the disappearance of fish and game.23 As well,
the Reports indicate the importance of cooperation amongst the
NWMP, the HBC and the Indian agents in maintaining order and
peace between natives and incoming white settlers in these early
years of official government intrusion into the Northwest. Though the
role of the fur trade as a primary occupation for native peoples was
in decline, the HBC continued to play an important role in the lives
of Native peoples by aiding the various Indian agencies with the
supply of provisions, shelter and medical assistance. Furthermore,
both the police and the Indian agents still turned to their predecessor
in the region, the HBC, for guidance as to how to gain the cooperation
of local bands.24
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Aside from providing an important part of the context in which
natives encountered the Canadian legal system, there are examples
in the reports illustrating conflicts between native cultural groups,
natives and white residents, natives and Indian agents, and natives
and the NWMP, as well as descriptions of the process of accommodation
between all these groups. Indeed, the agents' ability to maintain
peace and order was directly related to their employment of a
continual process of accommodation. For example, in 1882, agent
C.E. Denny, stationed at Ft. Macleod, organized a small group of
Blood police on the their reserve to help defuse the feelings of injustice
associated with the enforcement of Canadian property laws: ‘I found
them very useful in bringing in stolen horses, assisting at the
rationing, and many other ways. I gave them the extra rations for
their work – might be a regular force as with the South Piegans [the
American Blackfeet in Montana] who also have uniforms.’ He noted
that finding stolen horses ‘without the help of the Indians is nearly
impossible....’25 Indeed, by 1884, Commissioner Dewdney supported
the suggestion to employ native men to help patrol and track horse
thieves.26

The general conditions of the 1870s and 1880s pulled the native
population in two directions. On the one hand starvation and the
rapid imposition of alien institutions cannot have disposed natives
favourably to the new regime. On the other hand there were powerful
and well-coordinated institutions working to introduce and enforce
the new rules. We did not expect that the numbers of natives and non-
natives charged with crimes would be equal. Had there been no
cultural differences between the two groups, we would have predicted
a higher crime rate among the settlers because of the larger percentage
of young males in the population. That said, we were quite unprepared
for the size of the disparity that did emerge. Of the 1,355 defendants
in our data base, only 242 were native or just over 18%. (Figure 1) Put
another way, whites living in the North West Territories between 1878
and 1885 were five times as likely to be tried for a criminal offense
than natives. The conviction rate for native defendants was somewhat
lower as well; 55% as opposed to 62%. Clearly, these figures make it
immediately obvious that no simple model that describes the
imposition of Canadian law as being forced upon a reluctant native
population is likely to provide a satisfactory explanation.

The first of the nine categories we used for our detailed analysis was
assault. Of the 140 assault cases, 22 involved native defendants, 118
non-native. (Figure 2) This breakdown is very close to the ratio for the
total number of crimes; roughly one native defendant for every five
non-natives. Although the returns sometimes gave the ethnicity of
the victim of the assault, they did not do so in all cases; thus, there
is no reliable way of determining those figures. Assaults were the only
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Figure 1: Criminal Cases 1878-1885.

category of cases that had substantial numbers of private prosecutions,
69 out of 140. In those cases it is possible to determine the ethnicity
of the complainant and the interesting figures here are that in only
three cases did natives accuse non-natives of assault while whites
accused natives just seven times. It is apparent that the level of inter-
ethnic violence in this period was strikingly low. Whites were slightly
more likely to be acquitted on assault charges, getting off 36% of the
time as compared to 32% for natives, but the variation is not
significant. (Figure 3) The big differences came in the kind of
sentences handed down for each group. Nearly 60% of the non-
natives convicted of assault got small fines. None of the natives were
fined. Very few natives before 1885 were fully integrated into the
money economy. It would have made little sense to try to use fines as
a punishment and the courts generally refrained from doing so. If the
small number of non-natives who received prison sentences for
assault are compared with the natives, there is some indication that
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Figure 2: Assaults 1878-1885.

the courts were harder on the latter. Whites were equally likely to get
short sentences of one to fifteen days or longer ones of one to three
months. Natives were almost twice as likely to receive the longer
sentence.

Our second category consisted of all violent offenses other than
assault. Most of these were firearms offenses of some sort, essentially
threatening others with guns. The total number, 45, was very low,
averaging just less than half a dozen cases a year for the whole of the
North West Territories. (Figure 4) There were just five homicide cases
in the period, four murders and one case of manslaughter. The
manslaughter conviction and one of the murders involved native
defendants, although the murder case was certainly the most
spectacular homicide of the period. A Cree named Swift Runner killed
and ate several members of his family near Edmonton in 1879.27

Natives are still considerably under-represented in this category,
although the relative numbers are closer than for assaults or for all
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criminal offenses. The ratio of native to non-natives in this category
was 2:3 as compared to 1:5 overall. Apart from the usual absence of
fines for natives the patterns of sentencing seem very similar for both
groups, although natives were somewhat more likely to be acquitted.

Liquor offenses were the largest single category of prosecutions;
492 of 1,355 cases. Liquor laws in the North West Territories in this
period were draconian. Convictions for illegally selling liquor resulted
in confiscation of property and huge fines. In four cases individuals
were fined $400.00 which was more than a NWMP constable earned
in a year. The enforcement of the liquor laws was heavily discretionary.
Only 14, or just under 4%, of the defendants were native. The
numbers could just as easily have been reversed since the majority
of cases were for selling liquor to Indians. However, the government's
policy was to prosecute the suppliers.

We put gambling offenses into a separate category because some
forms of gambling were a well-known native cultural preference.28

Figure 3: Assault Sentences 1878-1885.
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Figure 4: Other Violent Offences 1878-1885.

Our anticipation that the authorities might come down heavily on it
as they did with the sun dance and the potlatch turned out to be
wrong; they ignored it almost entirely. There were 125 prosecutions
for gambling of which only three were natives and those were all
acquitted. Whites convicted of gambling offenses received quite
heavy fines. We also had a separate category for prostitution but the
number of cases (19) turned out to be insignificant. All defendants in
prostitution cases were white.

In the category of mischief, which comprised four percent of all
cases, it was again anticipated that native defendants might be over-
represented. The reason for this expectation derived from the belief
that if natives were going to defy the imposition of Canadian laws,
criminal mischief would be an area where such resistance would
materialize. This hypothesis turned out to be incorrect as natives
represented only 16% of all mischief cases. (Figure 5) Furthermore,
the courts appeared to treat native defendants more leniently than
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white ones. This pattern could be interpreted to suggest that judges
did not construe native actions as acts of defiance against the
imposition of the Canadian system of law and order.29 The most
probable explanation of the courts' actions was that they did not
perceive this kind of behaviour by natives as a threat.

Our miscellaneous category (designated 'other') proved to have one
interesting sub-group consisting of obstruction of justice cases.
These cases involved such things as resisting arrest, escaping jail or
interfering with police officers in the performance of their duties.
Unlike the case with mischief, there does seem to be some evidence
of resistance here on the part of natives. Native defendants were
slightly over-represented and when convicted got much more severe
sentences. The very small number of cases (19), makes it difficult to
draw any firm conclusions.

Livestock theft constituted 11% of the criminal cases in the
database of NWMP returns. Significantly, out of all the categories of

Figure 5: Mischief 1878-1885.
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unlawful behaviour, livestock theft was the only one where native
defendants outnumbered white defendants; 57% as opposed to 43%
whites. (Figure 6) Cultural factors explain why this category differed

from the others. For this study, livestock theft included both horse
stealing and the killing of cattle; activities which in Plains cultures
did not resonate as criminal. Up to the 1870s, the act of raiding to
acquire horses from other bands was associated with increasing and
maintaining the status of one's own band at the expense of others.30

Symbolically and literally horse raids were becoming more important
than the buffalo hunt as a means of asserting status and as the
primary cause of inter-tribal warfare.31 For the Canadian government
to transform the meaning of horse raids into a criminal act required
a fundamental alteration of native attitudes, values, and perhaps
even social and political structures. The difference between livestock
theft and other property crimes is exactly what social control theory

Figure 6: Livestock Offences 1878-1885.
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would predict since family sanctions would presumably operate more
strongly against the theft of those items not considered 'legitimate' in
the traditional culture.

To add to the difficulties of criminalizing such a culturally significant
activity, the Canadian government had the problem of developing and
implementing a policy for dealing with cattle and horse raids by natives
across the international border because of the near impossibility of
preventing the movement of natives across it.32 The border represented
a troublesome area for successfully imposing law and Indian Department
policy on those natives supposedly under Canadian jurisdiction.
According to a Privy Council Report of 1882, the Canadian government
suggested ‘the international boundary might be considered as unknown
to the aborigines’ and ‘That it is believed that no military force, however
strong, will prevent occasional raids from either side, as is shown by the
repeated horse and cattle stealing expeditions from the United States
to Canadian territory.’33 The Department of Indian Affairs sought
constantly to find ways to convince natives that horse-stealing was now
a criminal matter as in the case of Agent Denny's attempt to create a
native police force on the Blood reserve.

The natives' attitude toward cattle killing was reinforced by a more
practical set of considerations. In the late 1870s and into the 1880s,
many Plains native groups found it difficult to obtain traditional
sources of food; fur traders, travellers and missionaries had been noting
the decline of the buffalo since the 1850s.34 By the 1870s some groups,
such as the Plains Cree, realized the necessity of seeking an alternative
means of existence and were receptive to the idea of introducing
agriculture into their bands. Natives did not contemplate incorporating
farming because they had adopted European ideas about the superiority
of agriculture over hunting and gathering; rather, they hoped to employ
farming as a supplement to other means of procuring food. However,
as Sarah Carter has demonstrated, throughout the 1870s and 1880s
Plains natives' attempts to produce food through farming met with
mixed success due to a complex set of factors: the application of farming
techniques not suited to a dryland climate; the nature of reserve lands'
soils; and, most importantly, the shifting Canadian governmental
attitude toward native agriculture.35

Part of the Canadian government's plan to teach farming to natives
included learning how to profit from stock raising and how to employ
oxen as draft animals. Unfortunately for both the government and
natives, the government sent many of the bands unbroken wild
Montana cattle, unsuitable for immediate use as beasts of burden.36

In spite of agents' warnings to natives that the government officially
owned the cattle and that the cattle still had value as breeding stock,
natives viewed these animals as having more usefulness as a readily
available food source, particularly in times of scarcity. Indian agent
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L.W. Herchmer reported in 1884 that for the third time Kee-see-
konse's band had killed their cattle because of hunger. He explained
that inclement weather had killed their crops and mill owners had
dammed the creek upstream preventing their access to fish.37

 Differences in the patterns of sentencing for native and white
defendants occurred in cases of livestock theft as for the other
categories. (Figure 7) Once again, no natives were fined, reflecting
their lack of access to hard cash. However, an examination of the rate
of acquittals suggests that natives had a higher rate of convictions for

Figure 7: Livestock Theft Sentences 1878-1885.

these crimes than whites. Of the native defendants, only 29% were
acquitted, compared to 38% of the white defendants. This pattern
suggests that for livestock offences, a popular bias against natives
influenced the courts. Some kinds of criminal behaviour were more
threatening than others and provoked a stronger response from the
courts.
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The differential perception of the various kinds of crime can be seen
by comparing the results of the analysis of the NWMP returns to the
information in the newspapers and the Annual Reports. Ranchers in
the Fort Macleod area constantly complained of Natives plundering
their animals. They felt that the Indian Agents and the NWMP treated
native cattle-killers too leniently; they threatened to take matters into
their own hands if the government did not address their needs.38

While Indian agents also reported the killing of government cattle,
they tended to downplay native involvement in horse raids on
ranchers' stock. Rarely do ranchers, or local white residents, first
attribute the criminal act to one of their own.39 While it is clear that
natives were involved in this area of criminal activity more intensively
than any other, it is worth pointing out that even here they did not
overwhelmingly dominate the category of crime. Natives were the
accused in 57 percent of the cases, not 80 or 90 percent. Newspaper
accounts, reflecting public opinion, tended to exaggerate the amount
of native crime.40 Significantly, ranchers were not an isolated social
group; at some point in their lives many NWMP, Indian Agents and
newspaper reporters participated in ranching.

Property offenses other than those involving livestock, such as
theft or destruction of personal property, made up 19% of all criminal
cases in the NWMP returns. (Figure 8) The pattern of native and white
criminal behaviour for this type of offense was similar to other areas,
with the exception as noted above of livestock offenses. Compared to
the demographic makeup of the population, native defendants were
under-represented (31%) and whites over-represented (69%). Natives
accused of property offenses appeared to receive more lenient treatment
in certain areas; for example, they were more likely to leave the court
with only a warning.41 (Figure 9) The differential in favour of natives
in the number of suspended sentences was even greater.42 However,
white defendants were acquitted more frequently. Out of the total
number of defendants brought to trial and not punished (109 cases),
36% of native defendants and 41.5% of white defendants were
pardoned in some form. Overall, whites had only a slightly greater
chance of not being formally punished than natives for property
offenses.

Several points stand out from the results of our analysis. The
Canadian authorities clearly approached the imposition of Canadian
criminal law on the native population of the prairies very cautiously.
With the notable exception of livestock offenses, natives were very
much under-represented in criminal prosecutions and were generally
treated more leniently when convicted.

While it is quite clear that in general the courts did not employ the
legal system more harshly against natives than whites, this pattern
does not mean that natives themselves perceived the courts as other
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Figure 8: Other Property Offences 1878-1885.

than a repressive institution. Indeed, the Canadian authorities made
no pretence of trying to accommodate Canadian law to native
methods of dispute resolution. Their attitude was that all
accommodation must be on the part of the natives. Trying to find
evidence, other than crime rates, of native reactions to the imposition
of the Euro-Canadian legal system proved difficult; however, some
indications of native attitudes surfaced in the newspapers.
Interestingly, natives also used the newspapers to put forward their
understanding of the legal process and their objections to it. On 7
January 1883, nine representatives from bands in the Edmonton
agency wrote a letter to the Edmonton Bulletin.

When the government representatives came to make a treaty with us, they said
it was in the name of the great mother. The white man had it all his own way. He
made the conditions both for himself and us. We were treated as so many
children, unable to judge for ourselves, although we claim a certain amount of
the faculty of reasoning in our own interest, and especially when there is a
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question of the very first law of nature, self-preservation. The conditions were
mutually agreed to. We understood them to be inviolable and in presence of the
Great Spirit reciprocally binding; that neither party could be guilty of a breach
with impunity. But alas! how simple we were! we have found to our cost that the
binding exists all on one side, and the impunity all on the other. For instance a
condition on our part is to respect all property belonging to white men. If any of
our tribes pushed by hunger, kill an animal belonging to a white man, they are
taken and punished according to law.43

In the letter, the chiefs' and headmen's description of the two sets
of law suggests an important consideration; namely, they saw the two
legal systems as being equal in principle, but in practice they
perceived that Canadian law had taken precedence. Furthermore, it
is clear that they were aware of how Canadian law worked, where they
could appeal in cases of injustice, and what sorts of tools they had at
their disposal to argue their case. In other words, the chiefs and
headmen knew that for Canadian law to be effective it had to have the

Figure 9: Other Property Sentences 1878-1885.
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support of the general population. Therefore, if they could convincingly
argue their case in a public venue, such as a newspaper, they might
be able to gain popular support for their idea of a more just meshing
of the two systems of law.

The chiefs and headmen chose to compare their law of self-
preservation to Canadian property laws. Their decision to isolate
Canadian property laws as an example of conflict was not accidental.
All the evidence we have suggests that Canadian property law
provided the primary reason for strife and confrontations between
native peoples and others. Indeed, out of all the areas of Canadian law
which affected native peoples, they were major offenders only in
respect to property violations. Thus, it is important to view the letter
from the chiefs and headmen as an attempt on their part to argue for
a more pluralistic justice system. Native and white legal systems in
the North West should coexist because, as the article from the
Edmonton Bulletin suggests, no one system was capable of resolving
all the issues confronting the rapidly growing population.

There is quite a lot of evidence that the Natives adopted an
instrumental approach to the law; experimenting with it and using it
where it seemed useful. In early June of 1879 a Blackfoot named Sta-
mi-sco-to-car had been camping near Battleford with his wife and
their band of eighteen horses for two weeks. On the morning of
Tuesday 3 June, he noticed that his favorite horse, a roan, was
missing. He mentioned the loss to his acquaintances among the local
Crees. Ermine Skin told him that a Métis named Joseph Gouin had
said that he was going to take the horse. Another Cree, Kee-ap-an-
es-ka-na-yo (Crooked Horns), saw Gouin heading for Edmonton with
the horse and questioned him about it. Gouin claimed to have bought
the horse but Crooked Horns doubted that because he knew how
much Sta-mi-sco-to-car valued it. Sta-mi-sco-to-car asked a man
named Dickieson to write him a letter to the NWMP, but Dickieson
told him he should go after Gouin himself and, in the words of the
report of the trial in the Saskatchewan Herald, ‘endeavour to get the
horse quietly.’44

The Blackfoot man went upriver to the last place Gouin had been
reported but failing to find him, returned to Battleford and approached
the Mounted Police himself. They reacted quickly. At 1 a.m. Thursday,
June 5, two constables left Battleford. Just over 24 hours later, 160
kilometres west on the Saskatchewan near Ft. Pitt, they caught up
with Gouin, arrested him and brought him back, arriving in Battleford
Saturday afternoon. On Monday morning, the police brought Gouin
before NWMP Inspector James Walker who, in his capacity as Justice
of the Peace, held a preliminary examination and committed Gouin
for trial. The trial began the following morning before Stipendiary
Magistrate Hugh Richardson, Inspector Walker, a civilian Justice of



177Restrain the Lawless Savage

© Blackwell Publishers Ltd 1997.

the Peace, W.J. Scott and a six-man jury. Donald McIvor acted as
English-Cree interpreter, Poundmaker as Cree-Blackfoot interpreter.

In addition to the two principals and the arresting police officer,
several of Gouin's friends testified, as did Sta-mi-sco-to-car's wife, A-
wa-ka-sa-pe. All witnesses agreed that a few days before taking the
horse, Gouin had given Sta-mi-sco-to-car a knife, a piece of cloth and
a shirt. Gouin claimed that these items were payment for the horse.
Sta-mi-sco-to-car denied that the horse had been mentioned. His
version of events was that Gouin had asked him to be a namesake and
that the items were gifts. The jury took only a few moments to decide
that Gouin's story was not credible. He was convicted of theft and
sentenced to three months in prison.

There were obviously a number of points in this episode where Sta-
mi-sco-to-car had choices about how to proceed that would have
made quite dramatic differences to the outcome. He could have
written off the loss of his horse. Since he and Gouin had a number
of mutual acquaintances, he might have asked one of them to
mediate the dispute. He might have followed Dickieson's suggestion
and tried to steal the horse back. If sufficient numbers of friends or
relatives had been present, the horse might have been retrieved by
threats or force. The police and the courts would have been powerless
to intervene in any of these alternative situations, except if the last
one had resulted in open violence. In spite of all the rhetoric about
the Queen's justice, they would probably have been just as happy to
do so.

Studies of the emergence of modern European legal systems
frequently point out that the criminal courts at no time attempted to
resolve all conflicts. The demand for the courts to adjudicate quarrels
typically far exceeded the supply. No state could afford to allow
unrestricted access to the criminal process and various mechanisms
had to be found to discourage overuse. The criminal law was
maintained as a backup to the considerable variety of informal
dispute settlement institutions that functioned at the community
level.45 Friedman and Percival, in their study of the criminal process
in Alameda County, California between 1870 and 1910, came to
much the same conclusion:

One obvious, striking fact about criminal justice in Alameda County, in our
period, was how many faces it had. We can hardly talk about a system of criminal
justice at all. There were many systems, different in form, function and method,
arranged in layers on top of one another.46

Even in its earliest years, the criminal justice system in the North
West Territories was emerging as layered and complex. Natives
actively negotiated their place within the legal system; a fact that
natives seem to have understood more clearly than whites, who took
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the native position within the system very much for granted. In the
period before 1885 natives negotiated from a position of considerable
strength. Political, demographic and economic changes after 1885
seriously diminished native bargaining power.47 How this development
affected native crime rates into the twentieth century remains to be
documented.
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