+(,121/,1(
Citation: 15 Queen's L.J. 279 1990

Content downloaded/printed from HeinOnline
Wed Aug 2 12:55:56 2017
-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License
-- The search text of this PDF is generated from
uncorrected OCR text.
-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:
Copyright Information

Indigenous Self-Government in Canada and
Sexual Equality Under the IndianAct:
Resolving Conflicts Between Collective and
Individual Rights
Wendy Moss *
This paper will begin with a review of the historical background to the issue
of sex discrimination in the Indian Act and the positions of Aboriginal
groups on how to resolve it. It will go on to examine section 6(2) of the
Indian Act from the viewpoint of sex and race discrimination and of its
potential impact on Indian communities. It will end with a discussion of the
possible application of the Charterand the relevance of developing international human rights theory.
At an international level, Canada is acutely aware of its vulnerable position when criticizing other nations on their human rights records. The long
history of discriminatory treatment of Indigenous people in Canada provides plenty of ammunition. Canadian "Indians"' have enjoyed an unqualified right to vote in federal elections for a scant 30 years, and until 1951
federal law prohibited Indians from engaging in a variety of civil activities
such as homesteading, selling agricultural products off reserve, and collecting funds for the purpose of Aboriginal claims litigation. The socio-economic legacy of discrimination and cultural domination continues to be
reflected, year after year, in dismal socio-economic conditions: significantly
higher rates of suicide, infant mortality, and incarceration, and significantly
lower rates of high school completion, life expectancy, and employment.'
Embarrassment over these matters has been even more acute when it has
been pointed out that the Indian Act contains elements of sex discrimination - in addition to displacing traditional forms of government with a system of restrictive federal control. The federal Indian Act regulates the use
of Indian reserve land and establishes a system of band councils subject to
expansive federal powers to override local decisions. Just as importantly, the
Indian Act defines the word '.Indian" for the purposes of the Act "Indian
status". This definition is used by the federal government to restrict access
to many aspects of its Aboriginal affairs programs and policies.
Before the 1985 amendments to the Indian Act (commonly referred to
as Bill C-31),' the restrictions on status entitlement fell especially harshly on
Indian women. Pursuant to section 12(1)(b) of the pre-1985 Act, an Indian woman lost her own status as an Indian if she married a person who
lacked legal status, and her children were disentitled by operation of section
11.s Indian men, on the other hand, not only retained their status but
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conferred it on their non-"Indian" spouses and their children.' Prior to
1985, the rules governing right to Indian band membership were strictly
tied to entitlement to Indian status. Sex discrimination in determining Indian status - and with it prior to 1985, band membership and reserve access was rationalized by some as the response to the concerns of Indigenous
communities themselves. Its purpose was to protect band assets and reserve
lands, in particular, from the perceived threat posed by non-Indian men.
According to this rationale, the actual target of sex discrimination was nonIndian men, and only indirectly Indian women. This particular form of sex
discrimination is said to have been adopted by some Indigenous groups,
and subsequently defended by them on the grounds of traditional cultural
values.7 Professor Weaver has explained that a factor compounding the concern about community assets, was the fact that women were compensated
for their loss of status with a per capita share of the band's capital funds.'
Thus, even when the exclusion of non-"Indian" men from the reserve was
guaranteed by excluding their Indian wives, bands still suffered a loss of
band assets. Marriage out by Indian women therefore carried a double
threat from the viewpoint of many Indian communities. On the one hand,
allowing Indian women to remain on the reserve with their non-Indian
husbands potentially threatened the reserve base. On the other, compensation for loss of status under sexually discriminatory membership rules
resulted in a drain on band capital funds - funds created by previous sales of
reserve land and held in trust by the federal government. Band government
concerns over maintaining the integrity of band assets and sharing scarce
resources have constantly emerged in the controversial battle over sex discrimination in the Indian Act.
The 1985 amendments eliminated the more obvious aspects of sex discrimination and introduced a degree of band control over band membership. Band membership is no longer dependent upon Indian status alone.
Bands may determine their own membership codes and control access to
reserves under the 1985 amendments. However, federal control over the
designation of who is an "Indian" for federal purposes remains, and an
important new restriction on status entitlement has been added: the second-generation cut-off rule in section 6(2).
The two key entitlement provisions of the amended Indian Act are sections 6(1) and 6(2). Under section 6(1), entitlement is extended to persons
registered as Indians before 1985, and there is a possibility of reinstatement
and first-time registration of people previously without Indian status. In
respect to descendants of these groups, section 6(1) extends Indian status
to children with two parents entitled to registration under section 6 (either
subsection). Section 6(2) permits registration of individuals with only one
parent entitled to registration under section 6(1). The Act does not permit
registration of individuals with one non-status parent and one parent entitled
to registration under section 6(2). Thus, Indian status will be terminated
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after two successive generations of inter-marriage between Indians and nonIndians.
Canada's Second Report on measures taken to give effect to the Convention on Elimination of All Forms of DiscriminationAgainst Women,9
may leave the impression that the problem of sex discrimination under the
Indian Act has been resolved. The Report states:
All of the discriminatory provisions of the IndianAct listed in the first Report were
repealed by Bill C-31, which came into effect on April 17, 1985.'
This carefully worded statement is true as far as it goes. The provisions
referred to were repealed. However, Canada's Report fails to mention that
many Aboriginal and women's groups maintain that the new provisions
governing entitlement to Indian status and band membership perpetuate
the discriminatory effects of those which were repealed. There is a serious
argument to be made that the current Indian Act contains residual sex discrimination against women.
One example is the discriminatory legislative treatment of women who
"married out" before the 1985 amendments. Section 6(2), the so-called
"second -generation cut-off" or "half-descent" rule, terminates Indian status for persons with fewer than two "Indian" grandparents - Indian meaning with legal status as an "Indian" under the Indian Act. This rule applies
to children born after, and children of women, but not men, who married
out prior to 17 April 1985. In the case of descendants of Indian men who
married out before 1985, a quarter-descent rule applies. For these children,
Indian status may be granted even where they have only one "Indian"
grandparent. This distinction between Indian men and women who married non-Indians before 17 April 1985, results from the Act's requirement
that the children of the men be registered under section 6(1), while the
children of the women are to be registered under section 6(2). The result it
that the legacy of"12(l)(b)" status can negatively affect an Indian woman's
ability to pass on Indian status to her grandchildren. Aboriginal representatives have also argued that the statute discriminates on the basis of sex in its
treatment of children born out of wedlock before 17 April 1985.
The new by-law powers of band councils over residency on reserves have
been exercised by some in a restrictive manner, effectively excluding reinstated women and their children from band membership and access to services. Further, bands assuming control of their membership rules by 28
June 1987 had the option of excluding the children of"12(l)(b)" women
from band membership, under section 11 of the amended Act. Reinstated
persons who wish to assert their rights as band members therefore come
into conflict with reserve communities refusing to accept their reinstatement or without the resources to accommodate them. These problems arc
by no means universal. There have been varying degrees of acceptance of
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Bill C-31 and the women and children reinstated under it. Given the
divisions in the Indigenous community, resolving the issue of sex discrimination under the Indian Act is admittedly a complex problem. The issue has
been further complicated by the debate over how Indigenous self-government should be realized. Sex discrimination under the IndianAct has arisen
in two separate contexts since the enactment of Bill C-31:
1 residual sex discrimination in the application of the Act itself (such as section 6
respecting entitlment to registration as an Indian); and
2 the exercise by some First Nations of by-law powers under the Indian Act in
matters such as reserve residency, to exclude reinstated women and their children.
Although Canada's Second Report suggests that sex discrimination in
the Indian Act has been eliminated, the government has elsewhere
acknowledged the existence of residual discrimination. In August of 1988,
before the Standing Committee on Aboriginal Affairs and Northern Development, the Minister of Indian Affairs responded to a question on this
issue:
The discrimination I think you refer to is the difference between Indian males and
Indian females in maintaining Indian status. ... Bill C-31 spent a very long time in
committee. ... I think [the legislation that was passed] was a compromise that all
members from all parties recognized should be put forward and supported because
it did bring about a change and remove some of the sexual discrimination that is
there."
The government has thus indicated an unwillingness to deal with the
issue on two grounds: lack of consensus in the Indigenous community, and
all-party agreement to Bill C-31. This presents a number of problems. Difficulty in meeting conflicting demands within the Indigenous community
does not necessarily relieve Canada of its obligations under international
human rights standards. In addition, continued sex discrimination under
the Act conceivably violates the Canadian Charterof Rights and Freedoms. 2
In 1985, another rationale was offered: a desire to avoid inequities as
between women. Before the Standing Committee considering Bill C-31, a
government official argued that the purpose of the half-decent rule was to
place all women in the same position. No distinction would be drawn on
the basis of whether they were married before or after passage of Bill C31.'" Of course, one could argue from an equality rights viewpoint, that a
half-descent rule should also be applied to the descendants of men who
married out before 1985. However this would result in a different hardship.
Individuals would be retroactively stripped of Indian status they had held
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their whole lives. The 1985 amendments do not involve any retroactive
taking away, but rather the retroactive granting of status to certain classes of
"Indian" people. Nevertheless, none of these considerations seem logical
justification for giving the acquired rights of the descendants of Indian men
greater priority than the sexual equality rights of Indian women. Nor is
there any rationale provided for the arbitrary distinction drawn between
Indian men who have married out before and after 17 April 1985: dcscendants of men in the former class are subject to a quarter-descent rule, while
the descendants of Indian men in the latter class are subject to the new halfdescent-rule. Thus, the inequity the government was seeking to avoid for
Indian women, has been imposed on Indian men.
Sex discrimination in the operation of the IndianAct is the hard case for
resolving conflicts with collective Aboriginal rights and individual human
rights. This highly divisive issue cannot be resolved satisfactorily by ignoring
it or simply by relying on litigation alone. This paper aims to initiate discussion of the possible means of resolving a conflict which really occurs at two
levels: Indian reserve communities and reinstated women, and Indian
reserve communities and the Canadian government. It is argued that in the
case of perceived conflicts between collective and individual rights arising
from the actions of band governments, dispute resolution mechanisms outside of the courts should be resorted to in the first instance - as best serving
the interests of cultural cohesiveness and as consistent with Indigenous traditions of decision-making through consensus-seeking and non-adversarial
dispute resolution. With respect to the Act itself, this paper suggests that
the provisions governing registration of Indians are vulnerable to attack on
equality grounds in terms of sex and descent. It is argued that, unlike discriminatory practices of First Nations governments, federally imposed sex
discrimination cannot be regarded as a collective rights issue.
It also is argued here that extending some degree of control over "band
membership" does not answer objections to exclusive federal control over
"Indian status" and that federal control over Indian status is not necessary
for the exercise of federal jurisdiction under section 91(24) of the Constitution Act, 1867." From the perspective of Indigenous people as revealed in
testimony before the Standing Committee on Aboriginal Affairs," Canada
is not a credible human rights advocate. A contributing factor to this perception is Canada's retention of the inherently racist practice of imposing a
definition of "Indians" on Indigenous peoples. This is supported by recent
developments in international human rights theory. According to these theories, culture and self-identification are the only legitimate factors for determining Indian identity. Rigid legislative formulae not only fail to reflect cultural reality, they represent rather blunt attempts by the State to control the
Indigenous population. Since the dynamic nature of culture prevents any
accurate legislative definition of individuals belonging to a particular ethnic or
cultural group by institutions outside it, people as groups and as individuals
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must be allowed to define themselves. Culture and self-identification should
be the primary factors determining Indian status under the Indian Act or
self-government legislation which replaces it.
Historical Overview of Entitlement to Indian Status
Since Confederation, successive Indian Acts have been passed pursuant to
the legislative power assigned to the federal government over "Indians and
Lands reserved for the Indians." The current statute operates in much the
same way as the 1876 Indian Act. It is typically described as intending to
regulate the use of reserve land and determine the persons entitled to use
that land. In this regard, the Indian Act is said to have a protective purpose.
Contemporary governments have acknowledged that the Act's paternalistic
denial of any acceptable degree of local autonomy is anachronistic and
repressive. Governments are well aware that Indigenous people want to
replace federal jurisdiction with constitutional recognition of a third and
Indigenous level of government within Confederation. A power to define
themselves would naturally follow. However, in the absence of a constitutional accord on these questions, a continued federal power is seen by bands
as a necessary evil in order to preserve the special legal and constitutional
position of "Indians." In turn, the power of the federal government to
define "Indians" is also regarded as necessary, and a continuing motive of
protection on the part of the federal government is generally assumed. To
the extent protection is equated with the preservation or enhancement of
the totality of the status Indian population through the operation of the
Indian Act, this assumption may be questioned.
Since the enactment of the first Indian Act in 1876, the definition of
"Indian" has become increasingly narrow. Jamieson has concluded from an
examination of the early Indian legislation and special committee reports,
that the primary factor shaping the entitlement provisions was not the protcction of reserve land, but administrative efficacy, budgetary considera-6
tions, and the desire to assimilate the Indigenous population completely.
Rayner has come to a similar conclusion:
As the maintenance of a dependent protected class came to be a large financial burden on the treasury, the pressure to reduce the size of the status group grew. The
process of enfranchising was made progressively easier. The right of the band to consent to the enfranchisement of its members was eroded. Finally, the pressure to
"integrate" the Indians resulted in the compulsory enfranchisement legislation of

1920 and 1933.
The trend in Indian legislation over time was clearly to integrate the Indian
(whether he wished to or not) by the dual mechanism of the "shrinking" or increasingly restricted definition of the term "Indian" and enfranchisement, or the removal
of Indians from status as they acquired the attributes of "white" civilization. The

15 Queen's Law Journal

result today is that large group of natives outside the Indian Act the "non-status
Indians". 7
"Enfranchisement" is a term referring to the voluntary or compulsory
loss of Indian status under the Act and the attendant loss of special legal distinctions flowing from that status, such as reserve residency rights. Loss of
Indian status entitled the individual to vote, hence the term "enfranchisement." The ultimate object of the enfranchisement policy was frankly stated
by Duncan Campbell Scott, Deputy Superintendent General of Indian
Affairs in 1920:
... to continue until there is not a single Indian in Canada that has not been
absorbed into the body politic, and there is no Indian question, and no Indian
Department."
This objective has been restated from time to time in government policy
since then. For example, it reappeared in the 1969 federal White Paper on
Indian policy (subsequently withdrawn as official policy due to the unequivocal and universal rejection of it by Indigenous groups).
By the 1960's and 1970's, women's groups had organized to fight the
sexually discriminatory aspects of the entitlement system. One of the focal
points of the struggle was the Tobique reserve in New Brunswick. The
struggle there, on the domestic and international level, has been recently
documented. 9 The issue of whether section 12(1)(b) of the Indian Act
constituted sex discrimination in violation of the Canadian Bill of Rights
came before the Supreme Court of Canada in A.G. Canadav. LavelP° in
1972. A decision was rendered in 1973 upholding the section. The National Indian Brotherhood, representing reserve-based Indian communities,
intervened in support of the section, motivated by a concern that the whole
Act would be vulnerable on grounds of racial discrimination. Lavell pitted
the interests of Indigenous women against those of a male-dominated
national organization for status Indians. Ever since, the issue of sex discrimination in the Indian Act has been characterized as a conflict between collective (Aboriginal) rights and individual human rights (sexual equality
rights).
The narrow interpretation given the Bill of Right's equality provision in
2
Lavell and later in A.G. Canada v. Canard,
' a case involving an Indian
woman's rights, led to the careful drafting of section 15 of the Charter.The
1981 decision of the U.N. Human Rights Committee in Lovelace v. Canada2 and the coming into force of section 15 as of 17 April 1985 put added
pressure on the Canadian government to introduce remedial legislation
despite the division in the Indigenous community on the correct approach
to the problem. The 1985 amendments to the IndianAct embody many of
the 1982 recommendations of the Sub-Committee on Indian Women and
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the Indian Act and are similar to an earlier Bill C-47,3 which died in the
Senate in 1984.
While each government since the White Paper has disavowed any assimilative goal as official federal policy, the restrictive trend of the entitlement
provisions has continued. The reinstatements and new registrations under
the 1985 amendments to the IndianAct (C-31) represent a significant but
nevertheless one-time expansion; and their effect may well be overshadowed by that of section 6(2), the second generation cut-off rule.
The 1985 amendments are regarded as a compromise between the positions of Indigenous women and unregistered Indians on the one hand and
the national status Indian group, the Assembly of First Nations (AFN), on
the other. The result is that neither is satisfied that its major concerns have
been met. Some concerns about the Bill are shared by both sides of the
Indigenous debate. For example, neither endorses the second-generation
cut-off rule in section 6(2).24
While the majority of Aboriginal organizations support the principle of
eliminating sex discrimination from the Indian Act, they have been highly
critical of the the 1985 amendments for their failure to achieve this goal
completely. Most groups also object to C-31's "piece-meal" approach to
self-government, which does not go beyond granting a limited and qualified control over band membership and a few additional bylaw powers.
There is general agreement among Indigenous groups that the 1985
amendments make a superficial attempt to extend a measure of self-government, and that comprehensive self-government legislation through the
overhaul of the Indian Act, passage of new legislation, or constitutional
reform would be preferable. Status groups in particular, object to:
1 the delegation of federal power rather than the recognition of an inherent Indigenous power to control band membership;
2 the restricted nature of band membership powers (subject to acquired
rights and other conditions); and
3 the withholding of power to determine Indian status along with band
membership.
In general, the focus of women's groups and non-status groups has been
on residual sex discrimination and other forms of discrimination in the Act
and the incomplete restoration of the rights and benefits attendant on Indian status and band membership. These groups fault the federal government
for failing to "enforce" the amendments to ensure compliance by bands
with the equality provisions of the Charter. On the other hand, status
groups have emphasized the negative implications for self-government of
federally granted rights to registration and band membership and the
known and potential socio-economic impacts of increased band membership.
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Many status groups object to the perceived priority in the legislation of
individual rights to band membership over the collective rights of the bands
to determine their membership. For example, the 1985 amendments not
only reinstated women to Indian status under the Act, it conferred automatic band membership rights where these individuals have proof satisfactory to the federal government of their connection to the band concerned.
A qualifed right to membership was also extended to the children of
women previously excluded as a result of sexually discriminatory provisions
of the pre-1985 Act. Organizations representing Indian Act bands maintain that this priority is also reflected in the C-31 implementation funding.
Some groups oppose the subjection of collective rights of the band to
what is regarded as a foreign value system represented by the Charter.
Western treaty groups in particular maintain that the priority of individual
rights over collective rights in the Charteris at variance with the cultural
norms of at least some Indigenous peoples. In contrast, the Maliseet Nation
at Tobique and the Mohawk of Kahnawake, for example, maintain that sexual equality is consistent with their cultural traditions, and the Maliseet
Nation at Tobique and the Union of B.C. Indian Chiefs have stated that
they have no objection to the application of the Charter.While the majority
of Aboriginal groups appear to embrace the two principles of sexual equality
and self-government, there is also consensus that the combination of objectives is poorly conceived. There is a difference of opinion, however, about
which problem should be handled first in terms of legislative remedies.
Women's groups generally maintain that since sex discrimination is a federally created problem, the complete eradication of sex discrimination from
the Act is the government's primary responsibility. Non-status and women's
groups argue that residual sex discrimination in the Indian Act violates the
Charterand international human rights standards, and that the principle of
sexual equality cannot be validly compromised in the name of self-government.
Status Indian groups also see sex discrimination as a federally created
problem, but they insist that the right to define both Indian status and band
membership should rest with the bands, not government. At a minimum,
reserve-based governments expected a delay in the expansion of current
membership until adequate funding was in place to deal with all of the
socio-economic impacts.
There has also been concern that the 1985 amendments have added to
the already great number of classes of status Indians. There are now "C-31"
Indians and "regular" Indians, section 6(1) Indians and section 6(2) Indians, status Indians with band membership and status Indians without band
membership, and band members with and without Indian status. The
majority of Aboriginal groups appear to be concerned that these new distinctions added to existing ones further complicate the concept of Indian
status. It is feared these distinctions may lead to additional frictions in the
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Indigenous community, as well as considerable confusion and uncertainty.
There has been almost universal condemnation of the second-generation
cut-off rule on the grounds that it introduces an inferior form of Indian status and continues the traditional "termination policy" of the Indian Act.
Aboriginal groups also argue that finding and resource commitments
have seriously fallen short of what is required to meet the objectives of the
1985 amendments and the promise that no band would be "worse off." So
far, there has been little statistical data made public on the impact at the
band level. However, a Minister's Report to Parliament on this question is
anticipated some time in 1990," and Aboriginal groups have been funded
to assist in the process of impact assessment. Women's groups have said that
lack of adequate funding and other resources is undermining and may nullify the sexual equality objective of the law. Status groups argue that the lack
of resources undermines the limited self-government goals of the legislation.
On the question of further amendments, the government has so far dealt
only with the so-called "death-rule" problem. An amendment was passed in
1988 to ensure that eligible persons could be registered regardless of
whether or not their parents were alive at the time C-31 was passed.2" However, many groups have urged legislative amendments to eliminate any
residual sex discrimination and to repeal the second-generation cut-off rule.
Some have also argued for the introduction of comprehensive legislation to
replace the Indian Act (in collaboration with Indigenous people) or constitutional reform to establish and recognize Indigenous self-government.
Defining Indians
The conflict between Indian bands asserting a right to define and control
their membership and women seeking sexual equality is consistently characterized as a conflict between group rights and individual human rights.
However useful this distinction might be, it is important to realize that the
parties on each side are essentially claiming a right of self-definition. Indigenous nations are claiming the right to define the group by determining its
citizenship, while Indigenous women are claiming a right to define themselves first as Indigenous persons and second as Indigenous persons connectcd by descent to a particular clan, tribe, nation, or band. It is easy to
sympathize with the right claimed in each case.
An individual's self-image is a powerful force influencing self-esteem,
world view, and relationship to other individuals and groups. For a person
identifying with a particular cultural group because of descent, language,
culture, family and territorial ties, exclusion from that group for whatever
reason can be very painful. It cuts her off from a sense of connection with
family members within the group and their ancestors and from the culture
and values of those family members and ancestors. From a more practical
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viewpoint, exclusion from band membership and/or Indian status
entitlement will also entail exclusion from certain benefits provided to
bands, such as housing and treaty rights.
From the perspective of the group tied together by a unique culture,
outside control of who in fact shares and participates in that culture is naturally repugnant. In the context of the Indian Act, federal control over who
will have status as an Indian, even where a band has control over its membership, represents a very serious barrier to the resolution of the sex discrimination issue. Whether or not Canadian "Indians" constitute "peoples"
in the international law sense, it is unrealistic to expect so-called "Indian
bands" to overcome their repugnance for the misnomer "Indians" and the
fact that it is applied to an array of cultural groups which distinguish themselves as nations. Even to the extent that the term "Indians" is intended to
refer to Indigenous people in a generic way, it is both an alien culture and a
government dominated by other peoples that has assumed the power to
define Indigenous people for Indigenous people. Continuing efforts to
exercise such control, even in the name of sexual equality, clearly present
problems for peoples struggling to re-establish a degree of autonomy in
their group existence. Further, the issue of sexual equality involves a key
provision of the Charterand thus necessarily raises the larger issue of how
the Charteras a whole should be applied to Indigenous communities. In
principle, most Indigenous governments appear to accept the notion of sexual equality, but are also intent on having a significant voice in determining
how the Chartermight be applied in an Indigenous context. While latent
and patent sexism in the Indigenous community cannot be discounted,
Indigenous groups have understandable difficulty accepting direction from
the Canadian State on the issue of discrimination. Indigenous people are
also well aware that the federal and provincial governments have allowed
themselves the option of opting out of Charterprovisions when they see fit,
under section 33 of the ConstitutionAct, 1982.27
The legal literature and case law on the subject of sex discrimination in
the Indian Act have from time to time struggled with the idea that attacking portions of it on equality grounds could jeopardize the entire legislative
scheme. Prior to the enactment of section 35 of the ConstitutionAct, 1982
and section 15(2) of the Charter,it was recognized that if portions of the
Act could be challenged on equality grounds, the Act as a whole might be
vulnerable on those grounds for racial discrimination. This concern may
have influenced the Supreme Court's change in approach to the Bill of
Rights when faced with cases alleging sex discrimination under the Indian
8
Act.2
It has also been assumed that the intent of the colonial government in
assigning jurisdiction over "Indians and Lands reserved for the Indians"
was a protective one, and that Parliament had to exercise a power to define
"Indians" if it was to protect Indians and reserved land. While there has
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been a general sense of discomfort about legislating in regard to a particular
ethnic or racial group, oddly there has been far less discomfort about the
practice of actually defining this group without regard for its traditions or
perceptions of group identity. In Canard,Mr. Justice Beetz suggested that
federal legislative power under section 91(24) of the ConstitutionAct, 1867
could not be exercised effectively without the implied power to define who
is and is not an Indian. He suggested that racial and sexual discrimination
are hard to avoid "when it is a race which has to be defined."29 However,
the Indian Act has never been concerned with defining a race as such: none
of the Indian Acts have attempted to define "Indians" based on a grouping
of shared physical characteristics. The definition of Indians in the Indian
Act prior to 1985 cannot be characterized as primarily racial. If it were,
there would not be sex discrimination. The statutory definition of "Indian"
prior to 1985 was determined by kinship and descent (from a male person
belonging to a group recognized by the federal government as a "band" of
"Indians" for the purposes of the Act). That race was not a determinative
factor was demonstrated by the inclusion of Indian women who "married
out." Since 1985, Indian status is determined by descent alone in its
prospective application. There is therefore much more emphasis on "race"
to the extent the current Act's concern with blood quantum can be equated
with race. From a cultural or ethnological viewpoint, the boundaries in
either case have been arbitrarily drawn and externally controlled by the federal government.
That the purpose of section 91(24) is protective seems to be a reasonable
conclusion. Wrongly, it has been assumed to be the primary intent behind
all of the provisions of the Indian Act. Protection may even have been the
original purpose behind the entitlement provisions defining Indian status
and band membership, but there is evidence that that purpose was quickly
supplanted by an interest in assimilating the Indian population through
legal devices as well as social policy."' In other words, while the intent to
protect reserve lands from encroachment and exploitation by non-Indians
has clearly been a primary aim of the Act, there has been a concurrent goal
of limiting and decreasing the number of Indians for whom this protective
function must be exercised. It is also obvious that in the restriction of the
definition of "Indian" for the advancement of the course of assimilation,
Canada had a means of eventually acquiring reserve lands for other purposes. Their original purpose would be spent by the final absorption (in law, if
not fact) of the Indigenous population. There is certainly no mistaking
assimilation as the final goal of Indian policy in the 19th and at least half of
3
the 20th centuries. '
The authorities accepting the protective purpose of the Indian Act do
not explain why, prior to 1985, determination of membership and status
under the Act could not have been left to the "bands" themselves and
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protective concerns satisfied by enforcing locally developed codes of membership through federal legislation.
Access to reserves is now determined by band membership rather than
Indian status, and consequently can be controlled by the bands themselves.
Further, the fear of exploitation of reserve lands by non-Indigenous men is
no longer advanced as a justification for continued federal control over
Indian status and sex discrimination. Nevertheless, the government has not
acceded to Indigenous demands to relinquish control over Indian status.
The reasons for this refusal seem to be linked to a desire to retain control
over the limits of its financial and fiduciary responsibility in regard to Indian
people under section 91(24) of the ConstitutionAct, 1867. The motive of
financial control was explicitly stated in a 1982 document examining
options available for amending the ActAlternatively, the Government could allow bands to define their own membership,
but continue to define status in the Indian Act. This would continue to allow the
Government to have some kind of control over its expenses, for historically it has
provided funding and programs only for status Indians. The band could divide its
funds any way it chooses.3 2
This particular option is the one adopted by the 1985 amendments to the
Indian Act.
The essence of the Act has not changed since its first consolidation in
1876. However, restrictions have been grafted onto the entitlement sections to such a point that what remains under the legislation is a technical
crazy quilt of rights and disentitlements. Some testimony before the Standing Committee on Aboriginal Affairs and Northern Development in 1988
suggested that given current rates of intermarriage (between "Indians" and
non-Indians), births out of wedlock and lower Indian birth rates, an everdecreasing status Indian population is likely to result from the operation of
section 6(2)." 3 Surprisingly, little attention has been given to this issue.
Bands have been preoccupied with finding the resources to deal with the
sudden influx of reinstated or new members while also dealing with the
social impact of reinstatements and new registrations under C-31. The
potentially devastating impact of section 6(2) has for the moment been
masked by the significant and sudden increase in the status Indian population as a result of C-31. However, the population to be added through
reinstatements and first-time registrations under the 1985 amendments is
essentially finite. In a report produced under contract for the Standing
Committee on Aboriginal Affairs and Northern Development in 1988, it
was estimated that by 1992 approximately 93,000 people would be added
to the pre-1985 status Indian population of approximately 325,000.31 Section 6(2), on the other hand, will apply to all future generations of Indian
people.
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Ameliorative or protective measures for a disadvantaged minority do not
necessarily require the definition of the membership of the minority by an
authority outside it.3" There is a legitimate concern that persons obviously
not intended to benefit from such programs should not be able to take
advantage of them; persons wholly of European descent, for example,
should be excluded. However, in the case of Aboriginal communities, their
own self-interest, cultural considerations, and the scarcity of resources will
not encourage them to open membership to the world at large arbitrarily.
In the case of individuals who cannot trace their Aboriginal identity to a
specific Aboriginal nation or band, some reasonable proof of Aboriginal
ancestry and perhaps some proof of need could be required as a condition
of acceptance into programs intended to improve the socio-economic conditions of Aboriginal people.
An argument can be made that clearly protective and ameliorative provisions of the Indian Act can be saved either as affirmative action measures
or, to legitimize their permanency, as a valid exercise of the protective purpose of section 91(24). This would apply to land use regulation by the
bands where they have assumed control over their membership codes inder
the 1985 amendments and have passed bylaws regulating such use.
However, the provisions of the Act imposing a definition of "Indian"
solely controlled by the federal government may be questioned from a
human rights viewpoint. The Indian Act bands from which Indian status is
traced, have no power to add or delete any of their members from the federal list of those entitled to status. Thus, even bands who have "assumed
control" over their membership codes pursuant to section 10 of the amended Act, have no power to define their people as "Indians." Nevertheless
federal funding for essential community services such as schools, community infrastructure, and health is based solely on the total number of status
Indians, not band members, who reside on reserve. The federal government also refuses to recognize treaty right entitlement for persons without
status inder the Indian Act even if they are descendants of treaty right
holders. Consequently, although Indigenous people largely reject the term
"Indians" as inappropriate, legislative Indian status is very important for a
number of practical reasons.
This state of affairs appears to run counter to recent developments in
international human rights theory. Although the right of a "people" to
define itself is not articulated expressly, it seems implicit in the right to selfdetermination. Further, every nation asserts the right to determine citizenship. Leaving aside the issue of whether or not Indigenous minorities are
"peoples" with rights of self-determination, the right of minorities, and
Indigenous people in particular, to define themselves is receiving increasing
attention and recognition at an international level.
In regard to the rights of "minorities," the U.N. Human Rights Committee dealt with the issue of identification in a Canadian case. In Lovelace,
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Sandra Lovelace fought the denial to her of Indian status -under section
12(1)(b) of the pre-1985 IndianAct, alleging a number of violations of the
InternationalCovenant on Civil and PoliticalRights. 6 In the majority decision, the Committee did not deal with the allegation of sex discrimination
per se, because her marriage occured before Canada's ratification of the
ICPR in 1976. The majority decision of the Committee limited itself to an
inquiry of whether the continuing denial of status after 1976 constituted a
violation of the ICPR. The Committee found that this denial of status was
in violation of Article 27. Article 27 states:
In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language.
Significantly, the Human Rights Committee found that Lovelace was
ethnically an Indian and in particular a Maliseet Indian, despite her lack of
legal status under the IndianAct, and that barring her from the reserve violated Article 27. Lovelace was found to be a Maliseet Indian because "Persons who are born and brought up on a reserve, who have kept ties with
their community and wish to maintain these ties must normally be considered as belonging to that minority within the meaning of the Covenant.""7
While Article 27 did not, in and of itself, guarantee a right to live on
reserve, and the Indian Act did not interfere "directly" with the functions
mentioned in the Article, the Committee determined that Lovelace's
minority rights under Article 27 were in conflict with the entitlement provisions of the Indian Act. Applying the above test of what constitutes a member of a minority with rights under Article 27, the Committee found that
Lovelace held a right to live on the reserve as the only means of having
access to the culture that existed there.
Lovelace's right to live on the reserve clearly existed independently of,
and in contradiction to, the provisions of the Indian Act that excluded her
prior to 1985. This has import for all of the entitlement provisions of the
Act since the Committee's majority decision was expressly not based on the
sex discrimination issue. Further, despite the Committee's acceptance of a
need to define those entitled to live on reserve, the exercise of this function
clearly has to occur within the strictures of the ICPR:
The Committee recognizes the need to define the category of persons entitled to
live on a reserve, for such purposes as those explained by Government regarding
protection of its people. However, the obligations which the Government has since
undertaken under the Covenant must also be taken into account.
In this respect, the Committee is of the view that statutory restrictions affecting
the right to residence on a reserve of a person belonging to the minority concerned,
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must have both a reasonable and objective justification and be consistent with the
other provisions of the Covenant, read as a whole.3 8
The Committee effectively recognized that there was a larger group of
Indigenous people than those encompassed by the IndianAct, who have
rights to reside on reserve as a matter of international law - that is, persons
who had maintained and wished to maintain ties with the minority community they had been born into, and which did not exist elsewhere.
In similar fact situations, persons excluded because of residual sex discrimination under the amended Act, or some other effect of the entitlement
provisions, could have similar rights overriding the provisions of the Indian
Act. This suggests that Indigenous communities have, as a matter of international law, the power to determine access to reserves, and implicitly band
membership. It is this decision that no doubt led to the introduction of
band control of band membership in 1985, allowing bands to include persons without status under the Act (but not the power to grant them status
under the Act). An unanswered question is whether the denial of Indian
status to some band members and the consequences of this denial also contravene Article 27. Bands may be unable to accommodate these people
within the community because of a lack of funds for community services.
An interesting question is also raised regarding the possible effect of this
decision on the interpretation of the word "Indians" in section 91(24) of
the ConstitutionAct, 1867. It seems likely that at least some non-status
Indians are "Indians" within the meaning of section 91(24).
The Lovelace decision is notable for its implicit recognition of a right of
minority groups and their members to define themselves. Perhaps it is time
for an express recognition in international law that such rights accrue to
minorities, and Indigenous people in particular. Self-identification seems a
natural and fundamental right that goes to the heart of minority rights. If
allowed unrestricted power to define minority peoples, states are free to
restrict their obligations to minorities arbitrarily by restricting the definition
- just as Canada has done since the first Indian Act was passed.
Internationally, there appears to be a trend in favour of self-identification
for Indigenous peoples, although the balancing of the interests of groups
and individuals has not yet been worked out.39 Notably, the only existing
international instrument dealing exclusively with Indigenous rights recognizes self-identification as a fundamental criterion for determining the
groups to which it applies." Lovelace is evidence of this trend. In addition,
the U.N. Study of the Problem of Discrimination Against Indigenous Populations embodies self-identification in its definitions of "Indigenous communities" and "Indigenous person."'4' Article 4 of the 1990 Draft Universal
Declaration on Indigenous Rights42 under consideration by the U.N. Working Group On Indigenous Populations addresses the issue of self-identification in terms of collective and individual rights.
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There is a growing recognition that legislative formulae for defining
ethnic group boundaries which do not allow a large measure of self-identification are likely to result in arbitrary exclusions and a definition of membership which differs significantly from that of the group concerned. Professor Sanders has noted that the Canada's Special Committee on Indian
Self-Government had spoken of those who "properly belong" " to the community in its recommendations on membership. This concept of "properly
belonging" he says, is a subjective community assessment and:
The term "subjective" does not mean "arbitrary". The most logical criteria for
membership would be (a) association with an on-going Indian collectivity and (b)
cultural affinity. These criteria cannot be reduced to a mechanical legislative formula
and be implemented by a central registry. They require subjective judgments which
apply the criteria to particular cases."
In March 1988, a UNESCO-sponsored seminar of experts examining
the struggle of Latin American Indigenous groups issued a declaration of
their conclusions.4" Attempts by modern states to define ethnic identity
were found to be aspects of the political and cultural subordination of
Indigenous people and to result in a distortion of the dynamic nature of
ethnic identity. Professor Jimeno describes the seminar's declaration on this
point:
The declaration affirms that all cultures develop dynamically and, "in the case of
minority cultures, through the interaction and contrast with other cultural models."
Therefore, it is "absurd to impose absolute criteria as some states of the region do ...
There is no objective criterion for ethnic identity other than a group's own self-perception as an original ethnic entity in its historical context. Members are those who
identify themselves as such and are recognized as such by the group.46
These comments seem to have particular relevance in the Canadian context. Since the inception of the IndianAct, the distortion created by legislative attempts to define "Indians" has resulted in a purely legal category of
Indigenous people: "non-status Indians." Further, the 1985 amendments
separating the legal concept of "Indian" status from band membership have
added new complications. For example, the words "Indian" and "band" are
not dealt with consistently. Section 5 provides for the maintenance of an
Indian Register containing the names of all persons entitled to be registered
as an "Indian" under the Act. Entitlement for enrollment on this Register is
determined by section 6, described above. In section 2, "Band" is defined
as "a body of Indians" (emphasis added) for whose use and benefit in common reserve lands have been set aside, for whom other assets in common
are held, or who are recognized as such for the purposes of the Act. A
"Band List" is a list of "persons" maintained either by the Department or
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the Band, depending on whether the Band has applied for control of its
membership. A "member of a band" is a person whose name appears on the
Band List. Where a band extends membership to persons without status
under the entitlement provisions as "Indians," they are nevertheless band
members and "electors" with residence rights under section 18(1) and may,
in accordance with sections 77 and 39(1), vote in band elections and participate in votes respecting surrenders of reserve land and other matters. This
produces the anomalous result that a band member without entitlement to
Indian status under section 6 is apparently not part of the "Band" as that
term is defined in section 2. This is an example of the technical nightmare
that has typified legislative definitions of Canadian "Indians."
The present separation of federally controlled Indian status from locally
controlled band membership may also present some difficult policy decisions in the future. If reserve communities continue to be heavily reliant on
federal support for basic community services and infrastructure, the current
policy of using only the status Indian population (on reserve) to determine
funding levels may reach a crisis point. The combined effect of the second
generation cut-off rule and a high rate of intermarriage may result in an
undetermined amount of reserve communities composed primarily of band
members without Indian status.
Where the group ("Indian band") and an individual disagree on the
individual's right to membership in that group, there should be an effort to
resolve this conflict in a way which is consistent with the cultural traditions
of the group and domestic and international human rights standards.
Where individuals identiFying as Aboriginal are unable to claim membership
in a particular community for some reason (according to membership rules,
or due to lack of information about family history, as in the case of adoption
or loss of records, for example), federal policy should allow persons with a
legitimate or reasonable claim to register themselves as "Indians." The purpose of this registration would be to allow persons of Aboriginal descent
who identify ethnically with their Aboriginal heritage to apply for discretionary programs aimed at improving the socially and economically disadvantaged position of Aboriginal people. This point was made eloquently in
the Report of the Special Committee on Indian Self-Government.
Although it is anticipated that First Nations' membership would increase with the
removal of Indian Act restrictions, not all Indians will become members of Indian
First Nations. These non-members are and will remain 'Indians'; they too suffer
appalling social conditions and discrimination, whether they live in cities - Regina,
Winnipeg, Prince George - or in remote regions of Canada. Their situation cannot
be ignored. By virtue of the Constitution Act, 1867, the federal government has
jurisdiction for Indians, although federal laws and policies have consistently been
designed to deny this constitutional responsibility insofar as Indians living off
reserves are concerned.47
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Often, the solutions advocated by Native communities incorporate two
kinds of consideration. The legitimacy of a claim to Aboriginal identity
would require an element of self- identification together with reasonable
proof of either Aboriginal ancestry or acceptance as a member of an Aboriginal community. This kind of approach combines a subjective element (selfidentification) with a flexible objective element (reasonable proof of ancestry or of community acceptance).
Collective Versus Individual Rights in the Constitution Act, 1982
The ConstitutionAct, 1982 provides an interesting example of an attempt
to protect collective and individual rights in the same instrument and to
make some provision for conflicts between the two sets of rights. Since the
enactment of the Constitution Act, 1982, there has been a significant
amount of litigation concerning its Aboriginal rights provisions. Eventually,
the relationship of the Aboriginal rights provisions to the Charter'sguarantee of fundamental rights and freedoms and in particular, the broadly
worded equality provision in section 15 will have to be dealt with. Section
15 guarantees equality before and under the law, and the equal benefit and
protection of the law. It also excludes affirmative action programs for disadvantaged groups from the ambit of prohibited action. Sexual equality is further protected under section 28:
Notwithstanding anything in this Charter, the rights and freedoms referred to in it
are guaranteed equally to male and female persons.
Section 25 constitutes a broad non-derogation clause respecting rights
and freedoms pertaining to the Aboriginal people of Canada, the main part
of which states:
The guarantee in this Charter of certain rights and freedoms shall not be construed
so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms
that pertain to the aboriginal people of Canada ...
Pursuant to section 1, the guarantee of fundamental rights and freedoms
is made subject to "such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society."
A substantive protection for "existing" Aboriginal and treaty rights is
provided in a separate part (Part II) of the Act, which lies outside of the
Charter.Section 35(1) provides:
The existing Aboriginal and treaty rights of the Aboriginal peoples of Canada are
hereby recognized and affirmed.
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Section 35(4) further provides that:
Notwithstanding any other provision of this Act, the aboriginal and treaty rights
referred to in subsection (1) are guaranteed equally to male and female persons.
Under the current state of the law, the right to be registered as an "Indian" is a right pertaining to individuals. It is a right established and controlled by the federal government. For example, the administrative process
created to deal with rights to reinstatement under the 1985 amendments to
the Indian Act, requires "applicants" for Indian status to satisfy federal criteria for establishing a valid historical connection to Indian descent. The
entire process, and the criteria used for determining Indian status, are criticized by Aboriginal organizations as inconsistent with any notion of selfgovernment. The fact that Indigenous governments do not have any role in
determining entitlement to Indian status makes it difficult to regard the
current legislative and administrative scheme governing this subject, as any
form of Aboriginal right or other collective right of Aboriginal people.
As a result, as long as there are individuals suffering discrimination under
federal law (by sex or descent) in respect to Indian status entitlement, the
application of section 15 of the Charterwill be an issue, and section 25 is
not likely to come into play to exempt such discrimination. The only opening for shielding a collective right of Aboriginal people from section 15 is
section 25. However, as argued above, entitlement to Indian status is a concept and process conceived and controlled by non-Indians. Indian status
under the current Act is an individual right. Section 25 would have no
application.
There is no evidence yet that the federal government is willing to consider reopening the Act to deal with residual sex discrimination or other difficult policy issues relating to Indian status entitlement. A successful court
challenge to discriminatory aspects of the legislation likely would be
required for this to happen. If the government was to reopen the Indian
status provisions, some of the policy choices would be:
1 focusing on elimination of residual sex discrimination, and possibly other
forms of discrimination, while retaining federal control over entitlement
to "Indian" registration;
2 sharing control over status entitlement with band governments by allowing band membership by-laws to determine entitlement to Indian status
and continuing a general list under federal control for some individuals
without band membership;
3 handing over all control over status entitlement to First Nations governments through their powers over band membership.
If either the second or third option were chosen, there necessarily would
be more potential for conflicts between collective and individual rights, as
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powers to First Nations governments increased. This paper will not attempt
to analyze the possible application of sections 15, 25, 28, and 35 of the
Constitution Act, 1982 to such conflicts. Instead, the possible alternatives
for generating discussion in the Indigenous community and alternative fora
for dealing with such conflicts will be explored.
Resolving Collective/Individual Rights Disputes in a Canadian
Indigenous Context
The interrelationship of the Charterand the Aboriginal rights provisions in
the ConstitutionAct, 1982 is clearly a difficult issue, and its resolution in the
context of sex discrimination could be significantly affected by the facts of a
particular case. Litigation will be a risky and difficult experience for all parties concerned and will likely serve to further polarize each side of the
debate. Unfortunately, as the situation now stands, it is probably only a
matter of time before the issue is before the Supreme Court. The parties to
this debate have a choice of continuing their attempts to pressure the federal government to comply with their viewpoint, litigating the issue, or finding their own resolution through some form of alternative dispute resolution.
With respect to the separate issue of band or community membership
and the conflict between collective and individual rights, a two-step process
is here proposed.
1 The relinquishing of arbitrary federal control over ethnic boundaries;
that is, discontinuing the practice of legislative definitions that stress rigid
descent requirements over self-identification and which do not encompass all those accepted by Aboriginal groups as members.
2 In collaboration with national Aboriginal organizations, the establishment of human rights advisory panels to assist Indigenous communities
to resolve conflicts over individual and group rights in a manner consistent with domestic and international human rights standards and, as
much as possible, within the cultural traditions of the group concerned.
Sex discrimination in the operation of the Indian Act has become the
symbol of conflict between collective Aboriginal rights and individual
human rights in Canada. To some extent, the problem is an example of the
difficulty in applying externally developed human rights norms to cultures
resisting them on grounds of conflict with traditional mores. To a greater
degree, the problem lies simply in the threat of imposition of externally
developed norms even if they happen to be consistent with current cultural
norms. Until the issue has been thoroughly explored, it cannot be fairly
assumed that Aboriginal people resident on reserve do not wish the application of any human rights code, however conceived, that is protective of
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individual rights. I think it can be fairly assumed that Aboriginal people, like
other peoples, wish to have leaders or governments that are accountable to
them in some manner and who would be expected to make decisions fairly.
The position many Aboriginal representatives have taken on the application
of human rights standards to their communities is consistent with the positions they have taken on other matters related to self-government: that
Aboriginal people will no longer accept the application to them of laws
developed without their participation or consent. The question is really one
of exploring with Aboriginal people their traditional and contemporary values with respect to individual and collective rights, and their perspectives on
the rights and responsibilities of citizens and governments to each other.
Organizations such as the Native Women's Association have already
undertaken initiatives to develop and discuss human rights codes for and
with Aboriginal communities. If such initiatives were encouraged, we might
find less conflict over the desirability of individual human rights in Aboriginal communities, as different ways of expresssing or seeking the same values.48
Resolution of this issue also presents the problem of the appropriateness
of outsiders attempting to interpret and identify traditional cultural values;
an exercise especially difficult given the dynamic nature of cultures in a
world where all are exposed to the values and influences of'others. It is
interesting to note the desire of Canada to ensure compliance of Indigenous governments with "European" democratic traditions when some
observers have traced the influence of Indigenous notions of individual
freedom and democratic government to Indigenous traditions.49 Similarly,
the communal values of Indigenous societies have been emphasized by
socialists."0 At early dates in their development therefore both socialist and
democratic traditions appear to have drawn on their own perceptions of
Indigenous values to legitimize their respective value systems. Perhaps a lesson to be drawn from past and contemporary Indigenous cultures is the
interdependence of collective and individual rights.
Dr. An-Na'im has made a persuasive case for a cross-cultural approach to
defining international standards of human rights. His argument is that people are more likely to observe particular norms if they believe them to be
sanctioned by their own cultural traditions."' Dr. An-Na'im has pointed out
that in the process of trying to find legitimacy for international standards
within cultural traditions and values of particular societies, it is also important to keep an open mind about how those standards may be expressed
and how the values they try to capture can be met in different ways. He also
suggests that it is helpful to recognize that the influence of the best in the
various human rights traditions can only lead to the improvement of these
standards. Dr. An-Na'im states:
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I would emphasize that in this age of self-determination, sensitivity to cultural relativity is vital for the international protection and promotion of human rights. This
does not preclude cross-cultural judgment and action, but it prescribes the best ways
of formulating and expressing judgment and undertaking action. In inter-cultural
relations, morality and knowledge cannot be the exclusive product of some cultures
and not others."2

These concepts clearly have some practical implications for advancing the
discussion in Canada on the Indian Act sex discrimination issue and more
general issues of the applicability of the Charterand other human rights
standards. We may assume that conflicts in the Indigenous community
between collective and individual rights will continue to arise from time to
time. An externally imposed resolution of the issue may not be a solution if
it only serves to further polarize the interests involved. An internally developed resolution would be consistent with the principle of self-government,
which successive Canadian governments have endorsed. It is also important
to realize that traditional European ways of resolving disputes through an
adversarial system of litigation will in many cases be in conflict with Indigenous norms of dispute resolution. In some communities, decisions affecting
the community are often made on the basis of consensus, and in the
absence of consensus, a decision may be postponed until a later date. Further, public displays of anger or strong disagreement with another are often
regarded as humiliating or insulting to the other's dignity.
A mechanism or process is clearly required to avoid further polarization
in the Indigenous community and to open productive discussion on local
human rights issues. There appears to be a will to do so on each side, but
no means available, apart from the courts. The following proposal is made
simply to spur discussion of possible solutions. A process is required that
will permit discussion of human rights issues in a manner consistent with
Indigenous values regarding dispute resolution, traditional or contemporary. The process should at the same time be a step removed from the community in order to ensure access to the process by individuals who typically
are in a less powerful position.
A national human rights panel of joint AFN/NCC/NWAC53 appointees
could be established under federal legislation, and composed of Indigenous
and non-Indigenous human rights experts as well as elders or leaders from
the Indigenous community. This national panel would be charged with
appointing individuals to regional panels, who would in turn be responsible
for the management or resolution of local human rights disputes. Each
regional panel would probably require at least one appointee with an
acceptable degree of knowledge about the culture concerned. This may
have to be someone from the community itself if the culture is limited to a
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single location. When requested, the national panel could also act in an
advisory capacity to the regional panels. The parties could first try to agree
on whether or not to resort to mediation in the first instance; that is,
whether to submit the dispute to a regional panel operating in a mediation
capacity, assisting the parties to find their own solution or to one operating
in an adjudicative fashion, capable of making a decision binding on the parties. Presumably at the mediation stage, the parties would be motivated to
make the best of an opportunity to resolve such issues in a less costly fashion and in a manner respectful of their cultural traditions. Bad faith would
be rewarded by a further delay in resolving the dispute, additional expense
and less control over the decision-making process.
Where mediation is chosen but fails, the matter could be taken at the
instance of either party to an adjudicative panel composed of laypersons and
lawyers who would make a decision on the matter based initially on an
application of the CanadianHuman Rights Act (to be amended for this
purpose).,4 When the CanadianHuman Rights Act was passed in 1976,
the Indian Act was excluded from its applications as a temporary measure
to permit negotiations for amendments to the Indian Act on the sex discrimination issue. Ultimately, the CanadianHuman Rights Act should be
replaced by a separate Human Rights Act (or Acts) developed in consultation with the national Aboriginal organizations and to be applied to reserve
communities expressing their endorsement of it. The decisions of adjudicative panels under either Act would be subject to judicial review. Some consideration may have to be given to the desirability of allowing some flexibility in procedure to encompass Aboriginal traditions or values. This may also
involve some consideration of the extent to which such modifications may
themselves present conflicts with Chartervalues.
The mechanics of this process, as roughly described here, are no doubt
deficient in several respects, but others may wish to comment on its practicability and propose alternatives. It would at least assist in identifying areas
of conflict or agreement and consistency with human rights standards,
domestic and international. In any event, it is clear that resolution of this
conflict at a national or local level requires a factual understanding of the
extent of the conflict, a conceptual understanding of its dynamics, and some
creative dispute resolution techniques. The Indigenous community as a
whole and in its distinct elements (nations, tribal councils, bands) is an
appropriate, yet so far untapped, source in this regard.
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